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JURISDICTIONAL STATEMENT

ArticleV, 810 of the Missouri Constitution providesthat a caseisto be
transferred to thisCourt by order of this Court.

83.09 MRCP providesthat any case coming to the Supreme Court on
Transfer isto be determined asif the case werefiled originally in this Court.
Any casetransferred to this Court hasthe effect of withdrawing the court of

appeals opinion. Johnston v. Sweany, 68 S\W.3d 398, 405 (M o.banc 2002).

Therefor thismatter isproperly beforethisCourt asoriginal

proceedings for Writ of Prohibition or in the alter native for Mandamus.



STATEMENT OF FACTS

Respondent isthe presiding judge of the Juvenile Divison of Twenty-
Second Judicial Circuit (St. Louis City). Respondent ispresiding over a
juvenile case knows as I n the Interest of L.K.. In the case, the child came under
thejurisdiction of the Juvenile having been charged with Murder in the First
Degree. If the chargesareupheld, the chargewould constitutea ClassA
Felony if filed against an adult.

On March 3, 2005, Respondent granted a motion, filed upon behalf of
the child, to close the proceedings. On the same day, Relator St. L ouis Post-
Dispatch filed an application for a Petition for Writ of Prohibition or, in the
Alternative, for Mandamusin the Eastern District of the Missouri Court of
Appeals. The purpose of the Application was to for ce Respondent to open the
proceedings regarding the Child. On the March 4, 2005, the Appellate Court
entered a preliminary order of prohibition. On or about March 7, 2005,
Relator St. LouisPost-Dispatch filed an Amended Petition. On or about
March 10, 2005, Relator Multi-M edia filed a Motion to Intervene. After
briefsand Memorandum filed on behalf of Respondent, the Court of Appeals
granted in part and quashed in part the preliminary order on March 29, 2005.

On April 7, 2005, the Relator St. L ouis Post-Dispatch filed its M otion



for Rehearing. On May 3, 2005, the Court of Appealsissued a new opinion,
withdrawing its M ar ch 29, 2005 opinion. On May 17, 2005, Relator St. Louis
Post-Dispatch filed its application for transfer to this Court, which was
denied. On July 12, 2005, Relatorsfiled a Motion to Transfer their Petition
for Writ after the decision by the Court of Appeals. Relator Multi-Media
filed itsmotion to Intervenein this Court on July 14, 2005. The Motion to

Transfer wasgranted on August 30, 2005.



POINTSRELIED ON

I. THE RELATORSARE NOT ENTITLED TO RELIEF ASPRAYED
BECAUSE THE SCOPE OF THE SUPREME COURT'SREVIEW ISTO
INTERPRET AND APPLY THE LAW, NOT TO DECIDE WHAT ISGOOD
PUBLIC POLICY.

Budding v. SSM Healthcare System, 19 S.\W.3d 678, 682 (M 0.banc 2000)

[I. THE RELATORSARE NOT ENTITLED TO RELIEF ASPRAYED
BECAUSE 8§211.171.6 RSMO DOESNOT PROVIDE FOR TOTAL PUBLIC
DISCLOSURE OF JUVENILE COURT PROCEEDINGS.

State ex Rel. Golden V. Crawford (M o.banc 2005)

[I1. THE RELATORSARE NOT ENTITLED TO RELIEF ASPRAYED
BECAUSE TERTIARY SOURCESARE NOT ACCEPTABLE METHODS
OF DISCERNING LEGISLATIVE HISTORY.

Valley Vista Servicesv. City of Monterey Park, 118 Cal. App.4th 881, 891

(2004).

Hulcher v. Commonwealth, 39 Va. App. 601, 609 (2003) 575 S.E.2d 579.

Tibbettsv. Van De Kamp, 222 Cal.App.3d 389,396 (1990); 271 Cal.Rptr. 792.




Newspapersv. Dayton, 23 Ohio Misc. 49, 53 (1970) 259 N.E.2d 522

V. CONCLUSION.



ARGUMENT

|. THE RELATORSARE NOT ENTITLED TO RELIEF ASPRAYED

BECAUSE THE SCOPE OF THE SUPREME COURT'SREVIEW ISTO

INTERPRET AND APPLY THE LAW, NOT TO DECIDE WHAT ISGOOD

PUBLIC POLICY.

Relatorsask thisCourt to judicially amend the actions of the State
L egidature by changing theword “hearing” to “all proceedings’ in all of the
provisionsof §211.171 RSMo.

While Relator s spend some consider able time discussing what might be
good public policy regarding the disclosur e of Juvenile proceedings, the
Supreme Court may not substituteitsjudgment for that of the Legidature.

“Thelegidature has spoken with reasonable clarity
expressing an intent to eliminate liability of health
care providersfor strict products liability. All canons
of statutory construction are subordinateto the
requirement that the Court ascertain and apply the
statute in a manner consistent with that legidative

intent. Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d




15,19 (Mo.banc 1995). Asthebriefsof the parties
point out, appealing public policy arguments can be
made both for and against imposing strict liability
where a health care provider transfers a defective
product to a patient. However, when the legidature
has spoken on the subject, the courts must defer toits

determinations of public policy.” Budding v. SSM

Healthcare System, 19 SW.3d 678, 682 (M o.banc

2000)
This Court isbound to determinethe intent of the State L egidature.
The extended discussion of what might be good public policy isone that the
Relators should addressto the Missouri Legidature, not to this Supreme
Court.
Therefor, regardless of what the members of this Court think should be
the public policy regar ding the disclosur e of Juvenile proceedings and

recor ds, when the L egidatur e has spoken, this Court isbound to follow that

policy.
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[I. THE RELATORSARE NOT ENTITLED TO RELIEF ASPRAYED

BECAUSE 8211.171.6 RSMO DOESNOT PROVIDE FORTOTAL PUBLIC

DISCLOSURE OF JUVENILE COURT PROCEEDINGS.

The section of the Missouri Statutes upon which Relatorsrely isbut one
portion of a comprehensiverevision of theway Juvenilesaretreated in
Missouri, which was enacted by the Missouri Legidaturein HB 1453, in 2004.
The Bill repealed and enacted seventy-one new sectionsrelating to the state
foster care and protective servicesfor children, with penalty provisionsand

an emergency clause. - One of the sections affected is § 211.171 RSMo.

! See HB 1453, approved by the governor June 29, 2004. During the
cour se of itslegidative journey, the bill was amended in the House
Committee, the House, the Senate, and ultimately by the House/Senate

Conference Committee. None of the amendments made during the legidative
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In interpreting the statutes, this Court is bound first to look at the plain
language of the statute.
"The primary rule of statutory construction isto
ascertain the intent of the legidature from the
language used, to give effect to the intent if possible,
and to consider thewordsin their plain and ordinary

meaning." Stateex Rel. Golden V. Crawford

(Mo.banc 2005).

(Seealso: International Bus. Mach. v. Director,

Revenue, 958 S.W.2d 554, 557 (M o.banc 1997); and

State ex Rdl. BP Productsv. Ross, 163 SW.3d 922,

927 (Mo.banc 2005).)
Clearly the legidature understood the differ ence between the words
“hearing” and “proceedings’. Within theprovisonsof § 211.171 RSMo, the
plural word “proceedings’ appearsonly in §2211.171.7 RSMo. In all other

portionsof 8211.171 RSMo, the phrase used isthe singular “hearing”.

journey affected the provisions of what ultimately became §211.171.6.

12



8§211.171 RSMo does not deal with all proceedings befor e the Juvenile court.

The section deals only with “the hearing.”
“The procedureto befollowed at the hearing ..
.7 8§211.171.1 RSMo. (Emphasisadded.)

“The hearing may, in the discretion of the

court, proceed ...” 8§211.171.2 RSMo (emphasis
added.)

“ Stenographic notesor an authorized recording
of the hearing shall berequired ...” §211.171.5
RSMo (Emphasis added.)

§211.171.6 RSMo standsalonein referring to a circumstance when the
general publicis not to be excluded. The statute reaffirmsthe policy of the
State that, in Juvenile matter s, the general public shall be excluded. The
statuteisclear.

“The general public shall be excluded and only such

per sons admitted as have a direct interest in the case
or in thework of the court except in caseswherethe
child isaccused of conduct which, if committed by an

adult, would be considered a class A or B felony; or

13



for conduct which would be considered aclassC
felony, if the child has previoudy been formally
adjudicated for the commission of two or more
unrelated acts which would have been classA, B or C
felonies, if committed by an adult.

Within the confines of HB 1453, there are variousreferencesto “the
hearing”. A review of thesesinstances will be helpful to understand the intent
of the Legidature. One of theseinstances appearsin a section enacting a new
§211.032 RSMo. Thissection illustratesthat the General Assembly
under stands the difference between singular and plural hearings.

“8§211.032. 1. Except asotherwise provided in acircuit
participating in a pilot project established by the
Missouri supreme court, when a child or person
seventeen year s of age, alleged to bein need of care
and treatment pursuant to subdivision (1) of
subsection 1 of section 211.031, istaken into custody,
the juvenile or family court shall notify the parties of

the right to have a protective custody hearing. Such

notification shall bein writing.

14



2. Upon request from any party, the court shall hold a

protective custody hearing. Such hearing shall be held

within three days of therequest for a hearing,
excluding Saturdays, Sundays and legal holidays. For
circuits participating in a pilot project established by
the Missouri supreme court, the parties shall be
notified at the status conference of their right to

request a protective custody hearing.

4. The court shall hold an adjudication hearing no

later than sixty days after the child has been taken
into custody. The court shall notify the partiesin
writing of the specific date, time, and place of such

hearing. If at such hearing the court deter minesthat

sufficient cause existsfor the child toremain in the
custody of the state, the court shall conduct a

digpositional hearing no later than ninety days after

the child has been taken into custody and shall
conduct review hearingsregarding thereunification

efforts made by the division every ninety to one

15



hundred twenty daysfor thefirst year the child isin
the custody of the divison. After thefirst year, review
hearings shall be held as necessary, but in no event
lessthan onceevery six monthsfor aslong asthe child
isin the custody of the division.

5. At all hearings held pursuant to this section the

court may recelvetestimony and other evidence

relevant to the necessity of detaining the child out of

the custody of the parents, guardian or custodian.

6. By January 1, 2005, the Supreme Court shall

develop rulesregarding the effect of untimely

(Emphasisadded.)

(L.21995S.B. 174, A.L. 2004 H.B. 1453) Effective 7-
1-04
Relatorsare asking this Court to ignorethe clear language of the

Legidatureand to repudiatethe L egidature and to amend § 211.171 RSMo by
changing thewords“the hearing” to “all proceedings’ or at thevery least “all

hearings’. TheLegidature'suseof thewords“hearing’, “hearings’,

16



“proceeding” and “proceedings’ at varioustimesin HB 1453 would certainly
seem to reflect that the L egidatur e under stood the differ ence between the
singular and the plural, between a“hearing” and a*“ proceeding.”
§211.171 RSMo.
1. The procedureto befollowed at the hearing
shall be deter mined by the juvenile court judge and
may be asformal or informal asheor she considers
desirable, consistent with constitutional and statutory
requirements. The judge may take testimony and
inquireinto the habits, surroundings, conditionsand
tendencies of the child and the family to enablethe
court torender such order or judgment aswill best
promote the welfar e of the child and carry out the
objectives of this chapter.
2. The hearing may, in the discretion of the
court, proceed in the absence of the child and may be
adjourned from timeto time.
3. Thecurrent foster parentsof achild, or any

preadoptive parent or relative currently providing

17



carefor the child, shall be provided with notice of,
and an opportunity to be heard in, any [permanency
or other review] hearing to be held with respect to the
child. This subsection shall not be construed to
requirethat any such foster parent, preadoptive
parent or relative providing carefor a child be made
a party to the case solely on the basis of such notice
and opportunity to be heard.

5. Stenographic notesor an authorized
recording of the hearing shall berequired if the court
soordersor, if requested by any party interested in
the proceeding.

7. The practice and procedure customary in
proceedings in equity shall govern all proceedingsin
the juvenile court; except that, the court shall not
grant a continuance in such proceedings absent
compelling extenuating circumstances, and in such
cases, the court shall make written findings on the

record detailing the specific reasons for granting a

18



continuance.
(Emphasisadded.)
§211.171.6 currently reads:

“The general public shall be excluded and only such

persons admitted as have a direct interest in the case
or in thework of the court except in caseswherethe
child isaccused of conduct which, if committed by an
adult, would be considered aclass A or B felony; or
for conduct which would be considered aclassC
felony, if the child has previously been formally
adjudicated for the commission of two or more
unrelated acts which would have been classA, B or C
felonies, if committed by an adult.”
Thereisnothingin HB 1453, or any of its componentsto support
Relators' contention.
But we ar e confronted with the question that the L egisature must have
meant something by making provisions for excluding the general public
except in circumstances when a child is accused of committing felonies. We

can reconcile the seeming conflict between the two provisions. We would

19



suggest to the Court that the L egidature hasin fact given usthe answer.

In 8211.071 RSMo, the legidatur e has made specific referencesto
dealing with a child accused of conduct which would be a felony if committed
by an adult, and sets out the procedure for certifying the child as an adult,
making specific referenceto the provisonsof 8211.171 RSMo. We suggest
that the“hearing” referenced in 8211.171.6 RSMoisthe hearing at which
8211.071 RSMorefers, the hearing at which it isdetermined if the child isto
be certified asan adult.

“8211.071.

“1. If a petition allegesthat a child between the ages
of twelve and seventeen has committed an offense
which would be considered a felony if committed by
an adult, the court may, upon its own motion or upon
motion by the juvenile officer, the child or the child's
custodian, order a hearing and may, in itsdiscretion,
dismissthe petition and such child may betransferred
to the court of general jurisdiction and prosecuted
under the general law; except that if a petition alleges

that any child has committed an offense which would

20



be considered first degree murder under section
565.020, RSM o, second degree murder under section
565.021, RSMo, first degree assault under section
565.050, RSM o, forcible rape under section 566.030,
RSMo, forcible sodomy under section 566.060, RSM o,
first degreerobbery under section 569.020, RSMo, or
distribution of drugsunder section 195.211, RSMo, or
has committed two or more prior unrelated offenses
which would be feloniesif committed by an adult, the
court shall order a hearing, and may in itsdiscretion,
dismissthe petition and transfer the child to a court
of general jurisdiction for prosecution under the
general law.
“11. If the court does not dismiss the petition to
permit the child to be prosecuted under the general
law, it shall set a date for the hearing upon the
petition as provided in section 211.171."

Thehearing referenced in §211.171.6 RSMo would seem to be the

hearing at which a child is certified as an adult under §211.071 RSMo.

21



Therefor, we suggest that the “hearing” at which the Relators may be

admitted would the be “ certification” hearing.

22



[Il.THE RELATORSARE NOT ENTITLED TO RELIEF ASPRAYED

BECAUSE TERTIARY SOURCESARE NOT ACCEPTABLE METHODS

OF DISCERNING LEGISLATIVE HISTORY.

Relators alleged history of §211.171.6 RSM o would beinteresting
except for thefact that the“ history” for the 1995 enactment of the section, on
which Relatorsrely for their discussion, consists of a series of newspaper
articles. Such newspaper accountsare universally regected by the courtsas
part of the“legidative history”.

“During oral argument, counsel for Valley
Vista asked usto consider aspart of our analysisa
local newspaper article contained within the
legidative history of the 1998 amendment to section
49520, which supposedly mentioned an instance
wher e a city complained that during atrash hauler's
phase-out period, it began competing with the new
holder of an exclusive franchise. We have reviewed
that news story, which accompanies numerous letters
from trash haulers and other member s of the public
expressing their opinions about the proposed

23



legidation. Thereisno indication the incident or the
articlewas ever considered by the Legidature.

Regar dless, such articles are generally not consider ed

part of a statute'slegidative history. (Tibbettsv. Van

de Kamp (1990) 222 Cal.App.3d 389, 395, fn. 5 [271

Cal.Rptr. 792].)” Valley Vista Servicesv. City of

Monterey Park, 118 Cal App.4th 881, 891 (2004)

(Emphasisadded.)

“Wedecline appédlant'sinvitation to consider

newspaper and journal articleswritten

contempor aneoudy with the passage of the

concealment statute as an appr opriate sour ce of

" legidative history." See, e.g., Mitchell v. Rayl, 665

P.2d 1117, 1119 (Kan.Ct.App. 1983) (reecting

newspaper article as conclusive proof of legidative

intent); 2A Norman J. Singer, Sutherland's Statutes
& Statutory Construction §48.11, at 461 (6th ed.,

2000 rev.).” Hulcher v. Commonwealth, 39 Va. App.

601, 609 (2003) 575 S.E.2d 579 (Emphasis added)
24



“The legidative history as presented by the
partiesisfar from definitive asit is based largely

upon newspaper articles. Generally, newspaper

articles areinadmissible to prove their contents

because of the hearsay rule (Stoneking v. Briggs

(1967) 254 Cal.App.2d 563, 576 [62 Cal .Rptr. 249]),
and should not be authority for the definition of

criminal offenses.” Tibbettsv. Van De Kamp, 222

Cal.App.3d 389,396 (1990); 271 Cal.Rptr. 792
(Emphasisadded)

“Newspaper accounts of political rallies are not

official records or legidative history. They represent

individual sentiments (as described in the Ohio

Constitution) that are privately evaluated and edited

beforereease. They are an unreliable sourcefor

charter or legidativeinterpretation.” Newspapersv.

Dayton, 23 Ohio Misc. 49, 53 (1970) 259 N.E.2d 522
(Emphasisadded.)

Relatorsalsoreferencea“summary” of a 1995 Act. Relatorsclaim that

25



theoriginal language of 8211.171.6 RSMo was enacted in 1995 asa part of HB
174. Relatorsrely on a“summary” of HB 174. Thelanguage, quoted by
Relators, “... (3) Makes public the record of the proceedingsin juvenile court
if the child has been accused of any offense which, if committed by an adult,
would beaclassA or B felony ...” (Emphasisadded.) By 1998, thisprovision,
if it ever existed, wasrepealed and ceased to exist. SB 674 (1998) repealed the
then existing 8211.171 without enacting any new provision. Thereisnothing
to suggest that the phraserelied upon by Relator s was ever reenacted.

“S.B. No. 674 of 1998

“Makestechnical changesto state adoption laws.

AN ACT To repeal sections 210.720, 211.183, 376.816

and 453.160, RSM 0 1994, and sections 192.016,
211.171,211.444,211.447, 211.464, 452.402, 453.025,
453.030, 453.040, 453.060, 453.070, 453.075, 453.077,
453.080, 453.112 and 453.170, RSM o Supp. 1997, and
to enact in lieu thereof twenty new sectionsfor the
purpose of complying with the federal mandates and
providing permanency for children in alternative

care, with an emergency clausefor certain sections.”

26






Since Relators offer of a third hand legidative history is defective, the
Relators argument that all proceedings are covered by the statuteis

unsupported and should be rgected.

27



CONCLUSION.

Relatorsask thisCourt to open all proceedings of the Juvenile Court
relating to thischild. Thereisnothing in the Statutes, which indicate the
L egidature had intended all proceedingsto be open to the publicin all
circumstances. Relators Petition is overreaching, and should therefor be
denied.

It isdifficult to imagine how much moreinformation of legitimate
public value could be obtained by the Relatorsthan they have already gained
access. Werefer to the news articles published by Relator Post-Dispatch
attached as an exhibit to the Respondent’s Amended Motion to Dismiss. The
constraintsimposed by the Judge Garvey have not limited the Relators' news
sour ces.

It isnot our intent to impugn the motives of Relatorsin thisaction. We
raise this point toillustrate that the intent and purpose of the Juvenile Code
and Court are not necessarily the same asthe Media’sinterest in publishing.

For these reasons, Relator move that the Petition of Relators be

dismissed, and for such other ordersasthis Court shall deem meet and just.
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The Sestric Law Firm
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Anthony J. Sestric MBE # 19026
3967 Hally Hills Blvd.
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Attorney for Respondent Honor able John
F. Garvey.
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